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A. INTRODUCTION

The amicus curiae brief of the Alaska Air Carriers
Association (“AACA?”) does an excellent job of highlighting the
practical effect of Division I’s outlier published decision on out-
of-state businesses. That opinion exceeds the outer boundaries
of due process in permitting Washington courts’ specific
personal jurisdiction over Peninsula Aviation (“PenAir”), a
company operating only in Alaska, with respect to a crash in
Alaska arising out of the performance of PenAir’s staff and
aircraft in that State.

Division I’s published decision creates uncertainty as to
whether AACA’s members, (or companies in any other state),
will be haled into court in Washington merely because they have
a contract with a Washington company. Such an extreme
conception of specific personal jurisdiction under RCW 4.28.185
offends principles of due process articulated by the United States
Supreme Court.

Review by this Court is merited to provide a definitive
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understanding of specific personal jurisdiction, particularly after
the ferment on this question in the United States Supreme Court,
and to give necessary guidance to out-of-state entities like
AACA. RAP 13.4(b).
B. STATEMENT OF THE CASE

Like the air carrier members of AACA, PenAir has no real
contact with Washington. Looking to PenAir’s contacts with
Washington, the controlling perspective for the due process
analysis, AACA br. at 6-7, not only was PenAir a Delaware
corporation headquartered in Alaska, what connections it had
with Washington were tenuous at best.! PenAir operated no
flights to and from, or over, Washington, operating only in
Alaska, it did not advertise in Washington or solicit business in
this state, did not have a UBI number with the Department of

Revenue and paid no Washington taxes, it had no bank accounts

1 As will be noted infra, to be subject to specific personal
jurisdiction in Washington, PenAir had to direct its activities
toward this State, or purposefully avail itself of the privileges of
conducting activities in Washington. It did neither.
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or other personal property in Washington, it owned no buildings,
leases, or other real property in Washington, and it employed no
Washington residents.

The principal basis for Division I’s opinion was the limited
capacity purchase agreement (“CPA”) that gave Seattle-based
Alaska Air the right to price, market, brand, and sell tickets for
PenAir’s in-Alaska flights, which PenAir in turn agreed to
operate for Alaska. As will be noted infra, that contractual
provision was not enough to establish that PenAir purposefully
availed itself of Washington’s jurisdiction. Division | also
believed that a choice of law provision in the CPA was important.
Op. at 3, 11-13. What is more consequential for this case is that
there is no choice of venue provision in the CPA. If the parties
thought that Washington courts should be the forum for any issue
arising out of the CPA, they would have said so. They didn’t.

Critically, Alaska Air had no rights under the CPA
regarding the maintenance or operation of PenAir’s aircraft in

this Dutch Harbor flight; rather, those were exclusively PenAir’s
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obligation.?
C.  ARGUMENT WHY REVIEW SHOULD BE GRANTED

(1) Division I’s Opinion Contravenes United States
Supreme Court, Washington Supreme Court, and
Court of Appeals Precedent, Meriting Review under
RAP 13.4(b)(1)-(3)

This Court has chosen to apply the federal courts’ due
process analysis for long-arm jurisdiction. Noll v. American
Biltrite, Inc., 188 Wn.2d 402, 411, 395 P.3d 1021 (2017).% Under
that precedent, three general factors must be met before specific

personal jurisdiction over a non-resident defendant is proper:

2 As will be noted infra, Oltman’s claim against PenAir
had to arise out of, or relate, to PenAir’s Washington-related
activities. It didn’t.

% Qur long-arm statute permits Washington courts to
exercise personal jurisdiction over defendants to the extent
permitted by the Due Process Clause of the Fourteenth
Amendment. Noll, 188 Wn.2d at 411. Consequently, any
analysis of federal precedents on personal jurisdiction implicate
constitutional due process. Review in this case is merited as well
under RAP 13.4(b)(3). Oltman’s assertion that PenAir somehow
“conceded” no constitutional issue is at play, answer at 6, is
belied by AACA’s argument at 10-11 and PenAir’s entire
petition.
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(1) the defendant must either purposefully direct his

activities toward the forum or purposefully avail

himself of the privileges of conducting activities in

the forum; (2) the claim must be one which arises

out of or relates to the defendant's forum-related

activities; and (3) the exercise of jurisdiction must

comport with fair play and substantial justice, i.e. it

must be reasonable.

Axion Foods, Inc. v. Acerchem Int’l, Inc., 874 F.3d 1064, 1068-
69 (9th Cir. 2017).

It is undisputed that Noll and State v. L.G. Electronics, 186
Wn.2d 169, 375 P.3d 1035 (2016), this Court’s two most recent
cases on due process/long-arm jurisdiction under RCW 4.28.185,
did not have the benefit of the United States Supreme Court’s
analysis in its most recent specific personal jurisdiction cases —
Bristol-Myers Squib Co. v. Superior Ct. of Calif., San Francisco
County, 582 U.S. 255, 137 S. Ct. 1773, 198 L. Ed. 2d 395 (2017)
and Ford Motor Co. v. Montana Eighth Jud. Dist.,,  U.S.
141 S. Ct. 1017, 209 L. Ed. 2d 225 (2021). And for the reasons

PenAir articulated in its petition at 8-11, those decisions are

contrary to Division I’s published opinion. RAP 13.4(b)(1).
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Moreover, Ninth Circuit precedent also fully supports
PenAir’s position on jurisdiction as well. Pet. at 15-16. In
addition to the cases PenAir cited in its petition, other Ninth
Circuit cases support PenAir’s argument. Devas Multimedia
Private Ltd. v. Antrix Corp. Ltd., 2023 WL 4884882 (9th Cir.
2023) (rejecting jurisdiction over a foreign corporation, Antrix,
that was involved in India’s space program because its personnel
visited the United States in 2003 and 2009 with Indian
government officials; the contract between Devas and Antrix was
executed in India in 2005 and required no activities or obligations
in America so Antrix did not purposefully avail itself of doing
business in the United States); Davis v. Cranfield Aerospace
Solutions, Ltd., 71 F.4th 1154 (9th Cir. 2023) (no specific
personal jurisdiction in Idaho over English consulting firm for
air crash that occurred in Indiana; firm did not purposefully direct
its activities to Idaho because crash didn’t occur there; nor did it
purposefully avail itself of Idaho’s jurisdiction because, apart

from a contract with an Idaho-based firm, the consulting firm’s
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entire course of dealing was not with Idaho); CZ Services Inc. v.
Anthem Ins. Cos., Inc., 2023 WL 5624273 (9th Cir. 2023) (no
close connection of health insurers who terminated class of
pharmacies terminated from health provider network to
California).

In particular, as AACA notes in its brief at 7-9, after
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 105 S. Ct. 2174,
85 L. Ed. 2d 528 (1985); Bristol-Myers, and Montgomery v. Air
Serv. Corp., Inc., 9 Wn. App. 2d 532, 446 P.3d 659 (2019), a
contract with a party in Washington could not be the basis for
personal jurisdiction in Washington for injuries occurring in
other states, particularly where the contract had nothing to do
with the gravamen of the personal injuries action.

In sum, based on PenAir’s entire course of dealings, it did
not purposefully avail itself of Washington’s jurisdiction.
Critically for review by this Court, the upshot of the ferment in
federal courts’ decisions on due process is that there is no

definitive guidance for Washington persons and businesses on
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specific personal jurisdiction; only this Court can provide such
guidance. The consequence of this lack of guidance is that
Division | filed its published opinion in this case that is at odds
with its own published opinion in Montgomery issued only a few
years before, among others. Pet. at 18-23. In a situation where
United States Supreme Court cases have not been analyzed in
this Court’s jurisdictional precedents and decisions of our Court
of Appeals are at odds, review is merited. RAP 13.4(b)(1)-(2).
(2) AACA’s Brief Makes Clear That This Case

Involves an Issue of Substantial Public Importance
This Court Should Decide under RAP 13.4(b)(4)

AACA’s amicus brief only reinforces PenAir’s argument,
pet. at 23-25, that review is also merited in this case under RAP
13.4(b)(4). Division I’s published opinion sows unneeded
confusion as to what will subject foreign defendants, businesses
and individuals, to the jurisdiction of Washington’s courts. The
exercise of specific personal jurisdiction by Washington over
PenAir does not comport with fair play or substantial justice, as

federal precedent requires. Specific jurisdiction over PenAir is
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unreasonable.

AACA’s members, like other out-of-sate entities, may
have some service contracts with entities in Washington. AACA
br. at 3-5. But where the entirety of the out-of-state business’s
or individual’s activities take place out of state and the contracts
have nothing to do with the gravamen of personal injuries
litigation, as here, minimal contractual contracts with
Washington, to provide services in Alaska, do not make
Washington’s courts the proper locale for any litigation.

In this case, the fact that Seattle-based Alaska Air
marketed and sold PenAir tickets literally had nothing to do with
personal injuries claims arising out of an air crash in Dutch
Harbor, Alaska in a flight originating from Anchorage, Alaska.
This is particularly true where the basis for Oltman’s lawsuit
against PenAir is the operation of PenAir’s air staff and the
performance of PenAir’s aircraft, CP 24, 28, matters exclusively
entrusted by the CPA to PenAir, not Alaska Air.

As AACA notes, AACA br. at 7, the focus for this
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jurisdictional analysis under controlling federal law is on
PenAir’s contacts with Washington, not Oltman’s. AACA br. at
7.4 When that focus is properly applied as in Montgomery,
PenAir’s contacts with Washington were simply too thin to
sustain the notion that it “availed itself” of the jurisdiction of
Washington’s courts. It simply conducted no operations in
Washington. Oltman’s proper forum is Alaska where the crash
occurred and where PenAir’s staff and equipment are
headquartered. Pet. at 25 n.7.

As AACA has legitimately requested, AACA br. at 9-11,
this Court’s guidance is necessary. RAP 13.4(b)(4).
D. CONCLUSION

For the reasons enumerated in PenAir’s petition and
herein, this Court should reverse the trial court’s order denying
PenAir’s motion to dismiss and remand the case with directions

to enter a judgment dismissing Duell and Oltman’s actions.

4 Thus, when Oltman speaks of his contacts with
Washington, answer at 12-13, that is irrelevant.
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Costs on appeal, including reasonable attorney fees under RCW
4.28.185(5), should be awarded to PenAir.
This document contains 1,714 words, excluding the parts
of the document exempted from the word count by RAP 18.17.
DATED this 17th day of October, 2023.
Respectfully submitted,

/s/ Philip A. Talmadge
Philip A. Talmadge
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Talmadge/Fitzpatrick
2775 Harbor Avenue SW
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Seattle, WA 98126
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Evelyn E. Winters
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Attorneys for Petitioner

Peninsula Aviation
Services, Inc.

Answer to AACA Amicus Brief - 11



DECLARATION OF SERVICE

On said day below I electronically served a true and accurate copy
of the Answer to AACA Amicus Brief in Supreme Court Cause No. 102224-
7 to the following parties:

E. Pennock Green,

Evelyn E. Winters,

Bullivant Houser Bailey PC
925 Fourth Avenue, Suite 3800
Seattle, WA 98104

Sean Philip Airut Murphy

Kilpatrick Townsend & Stockton LLP
1420 Fifth Avenue, Suite 3700
Seattle, WA 98101-4089

James N. Bingham

James T. Anderson Il

Krutch Lindell Bingham Jones, P.S.
3316 Fuhrman Avenue E., Suite 250
Seattle, WA 98102-3800

Matthew R. Johnson

Paul Hamilton Beattie Jr.
Gravis Law, PLLC

503 Knight Street, Suite A
P.O. Box 840

Richland, WA 99352

Kenneth W. Masters

Shelby R. Frost Lemmel

Masters Law Group PLLC

321 High School Road NE
D3-#362

Bainbridge Island, WA 98110-2648

Patrick H. LePley

Lepley Law Firm

3633 136th Place SE, Suite 120
Bellevue, WA 98006

DECLARATION



Lawrence R. Lassiter

Charles C. Miller

Joshua R. Birmingham

Miller Weisbrod LLP

11551 Forest Central Drive, Suite 300
Dallas, TX 75243

Caryn G. Jorgensen

John Fetters

Rachael R. Wallace

Stokes Lawrence, P.S.

1420 Fifth Avenue, Suite 3000
Seattle, WA 98101-2393

Original E-filed via appellate portal:
Supreme Court
Clerk’s Office

I declare under penalty of perjury under the laws of the State of
Washington and the United States that the foregoing is true and correct.

DATED: October 17, 2023, at Seattle, Washington.
/s/ Brad Roberts

Brad Roberts, Legal Assistant
Talmadge/Fitzpatrick

DECLARATION



TALMADGE/FITZPATRICK
October 17, 2023 - 3:57 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: 102,224-7
Appellate Court Case Title: Peninsula Aviation Services, Inc. v. Erin Oltman

The following documents have been uploaded:

« 1022247 Briefs 20231017155433SC235233_4807.pdf
This File Contains:
Briefs - Answer to Amicus Curiae
The Original File Name was Answer to AACA Amicus Brief.pdf

A copy of the uploaded files will be sent to:

Linda.Wheeler@stokeslaw.com
beattielaw@gmail.com
brad@tal-fitzlaw.com
caryn.jorgensen@stokeslaw.com
christine@tal-fitzlaw.com
evelyn.winters@bullivant.com
jnb@krutchlindell.com
john.fetters@stokeslaw.com
jta@krutchlindell.com
karmen@krutchlindell.com
ken@appeal-law.com
kwalker@gravislaw.com
legalassistant@krutchlindell.com
matt@gravislaw.com
matt@tal-fitzlaw.com
mbg@stokeslaw.com
office@appeal-law.com
penn.gheen@bullivant.com
phl@lepleylawfirm.com
rachael.wallace@stokeslaw.com
sally.gannett@bullivant.com
shelby@appeal-law.com
tribe@carneylaw.com

Comments:
Answer to AACA Amicus Brief
Sender Name: Brad Roberts - Email: brad@tal-fitzlaw.com
Filing on Behalf of: Philip Albert Talmadge - Email: phil@tal-fitzlaw.com (Alternate Email: matt@tal-fitzlaw.com)

Address:
2775 Harbor Avenue SW



Third Floor Ste C
Seattle, WA, 98126
Phone: (206) 574-6661

Note: The Filing Id is 20231017155433SC235233



